
‘i 

. . STATE of -RNIA 
‘220.0788* 

STATE BOARD OF EQUALIZATION JauNla5l.s 
~~n+mlc 

4SONSTREEL -o.cwFoRNlA 
(PO SOX 9428Ac9. SMWWENTO. ULFORNU M2A-0001) USNF. AMU_ 
TELEPWNE (91s) 324-1392 saadckhesaczm- 
FAX (916) 323Ci3a7 ERNEsrJ.-a 

Thidoaict.smo*go 

May 28, 1997’ 

The Honorable. Gregory 1 Smith 
San Diego County Assessor- 
Recorder-Clerk 
Attention: Mr. I _ 

In Re: Transfers of real property into Trusts, 
‘Change in Ownership Consequences 

DearhJi- _ _ 

This is in response to your letter of April 23, 1996, to Mr. Gene Palmer of’the Policy, 
Planning, and Standards Division which has been referred to me for legal analysis. You provided 
documents for five separate situations involving transfers of real property into trusts, and asked US 

to conf5rm that your treatment of each transfer, as to change in ownership consequencesWyas 
correct. The facts involving each transfer were limited to the information on the documents. 

You also indicated on the phone recently that you had concerns as to the validity of the 
trusts into which real property had been transferred, and as to whether the assessor’s office should 
recognize transfers of reai property by certain trust documents. Thus, we also have reviewed the 
documents in light of the applicable provisions of law in the California Probate Code. It is the 
responsibility of the assessor’s office, however, to make the final determination of whether an 
assessable transfer of real property has occurred tier fbrther inquiry of the property’s owners and 
review of ail pertinent documents involved in the transfer. 

Auulicable Law 

Change in ownership is defined by Section 60 of the Revenue and Taxation Code (ah 
section references herein are to the Revenue and Taxation Code unless otherwise indicated) “as a 
transfer of a present interest in real property, includiig the beneficial use thereof the value of 
which is substantiahy equal to the value of the fee interest.” 

Section 61 provides in relevant part that “[elxcept as otherwise provided in Section 62, 
change in ownership as defined in Section 60 includes, but is not limited to: 
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“(d) The creation, transfer; or termination of ‘any joint- tenancy interest; except as 
provided in subdivision (f) of’section 62, and in Section 63 and in Section 65. 

(e) The creation, transfer; or termination of’any tenancy in common interest, 
except as provided in subdivision (a) of Section 62; and in Section 63.” 

Section 62, which provides a number of exclusions f?om change in ownership, provides in 
pertinent part: 

“Change in ownership shall not inciude: 

(a)(l) Any transfer between co-owners which results in a change in the method of 
holding title to the real property transferred without changing the proportional 
interests of the co-owners in that real property... 

‘* * *- 
“(d) Any transfer by the trustor, or by the trustee’s spouse, or by both, into a trust 
for so long as the (1) the transferor is the present beneficiary of the trust, or (2) the 
trust is revocable; or any transfer by a trustee of such trust described in either 
&use (1) or (2) back to the trustor, or any creation or termination of a trust in 
which the trustor retains the reversion and in which the interest of others does not 
exceed 12 years duration. (See also Property Tax Rule 462.160, (b)(l), (h)(2), 
(b)(4) (18 California Code of Regulations $462.160)). 

(e) Any transfer by an instrument whose terms reseme to the transferor an estate 
for years or an estate for life; however, the termination of such an estate for years 
or an estate for life shall constitute a change in ownership , except as provided in 
subdivision (d) and in section 63. 

(f) The creation or transfer of a joint tenancy interest if the transferor, after the 
creation or transfer, is one of the joint tenants as provided in subdivision (b) of 
Section 65.” 

Property Tax Rule 462.060 which interprets change in ownership pertaining to life estates 
in Section 62(e) stated above, provides in reIevant part: 

“(a) Life Estates. The creation of a life estate in reai property is a change in 
ownership at the time of transfer unless the instrument creating the life estate 

. reserves such estate in the transferor or the transferor’s spouse. However, the 
subsequent transfer of such a life estate by the transferor or the transferor’s spouse 
to a third party is a change in ownership. Upon termination of such a reserved We 
estate, the vesting of a right to possession or enjoyment of a remainderman (other 
than the transferor or the transferor’s spouse) is a change in ownership.” 
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A life estate is defined as an estate whose duration is limited to the life of the person 
holding it, otto the Iie of some otherperson. Estate of Smvthe (1955) 132’Cai.App.2d 343. A 
life estate can be granted or resewed by deed or created by will. The reservation of a life estate in 
a recorded instrument creates a right or privilege for the benefit of the grantor or others in the 
land tid withholds that right or privilege fiom the operation of the grant; By the reservation, the 
grantor reserves something in himseif’or others which is newly created by the grant. Victors Oil 
Co. v. Hancock Oil Co. (1954) 125 Cal. App.Zd 222. 

This definition is consistent with the rationaIe for the exciusion adopted by the Cegisiamre in 
Section 62 (e). The rationaie, stated in Imulementation ofProoosition 13. Vol. I. Prouertv Tax, 
Assessment, by the Assembly Revenue and Taxation Committee, October 29, 1979, page 29, is as 
fotiws: 

(3)...Transfers with a retained life estate are not ownership changes until the life 
tenant dies. The life tenant has the dominant or primary interest under the vaiue 
equivalence element of the general change in ownership detition, and there is no 
transfer of the present interest in the property until the life tenant dies and the 
property vests in the remainder. At that time, the provisions of trusts and 
interspousai transfers permitting, a change in ownership shaiI be deemed to have 
occurred (Section 62(e)). 

Notwithstanding the foregoing provisions, the assessor has the responsibility of 
determining whether an interest in real property is a life estate and when it may have terminated 
and/or transferred for change in ownership purposes. 

As you are aware, the excfusion from change in ownership for certain transfers between 
spouses is provided in the California Constitution (Subdivision (g)( 1) of section 2 of Articie XIII 
A), which is codified by Section 63 and are stated here in relevant part: 

“Notwithstanding any other provision in this chapter, a change in ownership shah not 
include any interspousai transfer, inch~&, but not limited to: 

(a) Transfers to a trustee for the beneficial use of a spouse, or the surviving spouse 
of a deceased transferor, or by a trustee of such trust to the spouse of the trustor. 

(b) Transfers which take effect upon the death of a spouse. 
* * *” 

“(d) The creation, transfer or termination solely between spouses of any coowner’s 
interest.” 

Section 65 provides in pertinent part: 

“(a) The creation, transfer or termination of any joint tenancy is a change in 
ownership except as provided in this section, Section 62, and Section 63. Upon a 
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change in ownership of a joint. tenancy interest. only the interest or portion which is 
thereby transferred f?om one ownetto another owner shall be reappraised. 

(II) There shall be no change in ownership upon the. creation or transfer of a joint 
tenancy interest ifthe transferor-ortransferors, after such creation ortransfer, ares 
among the joint tenants. Upon the creation of a joint tenancy inter- described in 
this subdivision, the transfer ortransferors shall be the ‘original transferor or 
transferors’ for purposes ofdetermining the property to be &appraised on 
subsequent transfers. The spouses of original transferors shall also be considered 
original transferors within the meaning.of this section. 

(c) Upon the termination of an interest in any joint tenancy described in subdivision 
(b), the entire portion of the property held by the original transferor or transferors 
prior to the creation of the joint tenancy shall be reappraised unless it vests, in 
whole or in pi in any remaining original transferor; in which case there shail be 
no reappraisal. Upon the termination of the interest of the last surviving original 
transferor, there shall be reappraisal of the interest then transferred and ail other 
interests in the properties held by ail original transferors which were previously 
excluded from reappraisal pursuant to this section.” 

(See also Property Tax Rule 462.040 (18 California Code of Reguiations 5 
460.040)). 

The following discussion of provisions of the Probate Code are applicable to trusts and are 
reievant to your inquiries: 

Revocabie trusts are created as will substitutes, and are used to transfer property used 
presently for the benefit of the transferors, which upon their death, will pass to their heirs without 
probate. It is generally intended that the property transferred into trust is to be held and 
administered by a trustee for the benefit ofother( the grantorkustor and beneficiaries. (60 Cal 
Jur 3 d (Rev) Trusts 5 1) 

A trust, therefore, invoives the separation of the legal and equitable interests in the 
property, with the legal title held by the trustee, and the equitable interest. held by the 
trustor/grantor. (60 Cal Jur 3d (Rev) Trusts $ 1) Where equitable and legal interests meet or unite 
in the same person, a merger of title occurs, causing the trust to be merged or terminated. (60 Cal 
Jur 3d (Rev) Trusts 5 286) Thus, ifthe sole trustee is also the sole beneficiary, the trust May 

. terminate by merger of the legal and equitable interests. (60 Cal Jur 3d (Rev) Trusts 8 51) 
However, a relevant exception to this Doctrine of Merger is in Section 15209 of the. California 
Probate Code. A trust is not merged ifthe trust provides for one or more successor beneficiaries 
after the death of the trustor, even though there is one trustor who is the sole trustee and the sole 
beneficiary (Probate Code $ 15209(a)). 
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A. valid express trust requires manifestation of the trustor’s intention to create a trust 
(Probate Code 9 15201), trust property (Probate Code 3 15202), at leastone. identifiable~ 
beneficiary (Probate Code $ 15205) and a lam trust purpose (Probate Code 3 15203). (60 Cai 
Jur. 3d (Rev), Trusts $22; Walton v. Citv of Red Bluff (1991) 2 Cai.App.4th 117; review denied). 

Under California law, a trust can be created by (I) the property owner decking in a. 
document that he or she hohis the property as trustee (Probate Code $ 15200(a), (2) actual 
transfer of property by the owner to another personas trustee (Probate Code $ 15200(b), and, (3) 
a.written instrument conveying the trust property signed by the trustor or trustor’s agent, if 
authorized in writing to do so. 

The statute of fkauds, which generaiiy bars an oral creation or de&ration of trust’ 
involving real property (Probate Code 9 15206), is satisfied ifthe trust is decked by any writing 
in which the fiduciary relation between the parties can be clearly read. Further, the law does not 
require that alI the conditions and terms of a trust in real property be expressed in a single 
document. Thus, a valid trust may be created by a deed of reai property, a wilI stating the terms 
of the trust; and an instrument signed by the trustee agreeing, without restating them, to the terms 
contained in the will. (60 Cal Jur. 3d (Rev), Trusts $33). Further, there is a presumption that ail 
trusts are revocable, thus a document must.state the trust is irrevocable orthe law presumes 
revocability. (Probate Code 5 15400). Fmaily, a trust that relates to real property may be 
recorded in the county recorder’s office in the county where aiI or a portion of the real property is 
located. (Probate Code $ 15210) More kequentiy, a deed transferring real property is recorded, 
rather than the trust document; 

Samoie A.. Part 1. 
Can a trust be a life tenant in a life estate? 

With resuectto the following seuarate transfers of real orouertv into trusts. vou inauire if 
a trust can be a life tenant in a life estate. and if so. what are the reauuraisai conseuuences. 
Your view is that a trust is not a natural uerson. therefore. it cannot be a life tenant in a 
life estate., 

Samule A.. Part 1. 

A quitdaim deed states that Archie P. Keiley, Sr., as trustee for the Archie P. KeiIey 
Survivor's Trust, transferred an undivided l/SOth interest in Lots 1 and 2 of the Promontory at 
Scripps Lake, in the City of San Diego, to Archie P. Keiley, Sr., as trustee for the Archie P. 
XelIey Survivor’s Trust, dated October 21, 1989, and subject to a lie estate in his wife, Shirley 
M. Kelley. 

ME Kelley, Sr. presumably owned the l/80 interest in the two lots as his separate 
propercy, and subsequently had transferred it to a trust. The deed states that Mr. Kelley, Sr., as 
trustee for the trust, transfers the real property interests. Thus, presumably also, Mr. Kel.ley, Sr. 
has created a trust under the laws of this state, which provide that a trust can be created by the 
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property owner decking that he holds the. property as trustee (Probate Code Section 15200(a)), 
or by a deed of real property, which constitutes a.“writing signed by a trustee.” (Probate Code 
Section 15206(a)). 

Mr. Kelley, Sr.‘s initial transfer of the real property interests into the trust would have 
been a change in ownership (Section 60) that could have been excluded from change in 
ownership if the trust were revocable orifhe were the present beneficiary of the trust. (Section 
62(d) and Property Tax Rule 462.160 (b)(1),(2)). hk Kelley, Sr.‘s subsequent transfer, as 
trustee, of the real property interests and creation of a life estate interest in his wife also is a 
change in ownership (Section 60), which, in our opinion, could be exduded-from change in 
ownership if the trust were still revocable or if Mr. Keiley, Sc were the remainder beneficiary of 
the Trust. Please be advised, however, that a February 20, 1997, Summary Judgment in Leckie 
as Successor Trustee v. Oranee Countv, et al., Orange County Superior Court No. 758164, (copy 
enclosed), holds that a life estate is not substantially equal to a fee interest in reai property. An 
appeal is contemplated, and this case has not been considered for purposes of this analysis. 

Please note that the transfer by Mr. Kelley, Sr., as trustee, was not a transfer by a spouse 
since at the time of this transfer, the reai property interests were heid by the trust rather than by 
Mr. Keiley, Sr. A spousai transfer would have consisted of Mr Keiley, Sr. transferring the 
interests into the trust subject to a life estate interest in his wife. Although this was not a spousai 
transfer, the same result was achieved; further, the provisions of Section 63 are broad, “a change 
of ownership shall not include anv intersuousal transfer, inciudiig, but not limited to.” Therefore, 
the transfer of the real property interests and creation of a life estate to Shirley Keky by Mr. 
Keiley, Sr. , as trustee, should be excluded from change in ownership under subdivision (g)(l) of’ 
section 2 of Article XIIIA of the Constitution and Section 63. (See ako Property Tax Ruie 
462.160(b)(4) and (6)). 

With respect to your question, a trust cannot be a life tenant in a lie estate. A trust has 
been defined as a fiduciary relationship in which ownership of the property is divided between a 
trustee who holds legal title to the property for the benefit of a beneficiary who holds equitable 
title to the same property. Consalves v. Hodgson (195 1) 38 CaL2d 9 1. The beneficiary is 
regarded as the real owner of the property, the trustee being mereiy the depository of the legal 
title. Estate of Feuereiseu (1971) 17 CaLApp. 3d 717. A life estate is dependent upon the life of 
a natural person. If a person is granted a life estate, he or she is the life cenant for the duration of 
his or her life, unless otherwise indicated. Estate of Smvthe, p. 343. In this case, Shirley Kelley 
is the life tenant for the duration of her life, and, as such, hoids a present beneficial interest in the 
interests in the two lots heid in trust which is substantially equal to the value of the fee interest. 
Upon Shirley Keiley’s death, the life estate terminates and the beneficial interest in the property 

. will be transferred to Mr. Keky, Sr. or whomever is designated by the trust as the remainder 
beneficiary. IfAk Kelley, Sr. is the remainder beneficiary, since he is the grantor, there would 
not be a change in ownership. Ukimately, the Assessor has the responsibility for determining 
whether there has been an assessable transfer of real property, and as such, would need to make 
the appropriate inquiries. 
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Sample A.. Pafl2. 

The “Trust Transfer Deed” states that Robert Freeman Cassidy, as grantor/trustee, 
conveyed an undivided one-halftenancy in common interest in his residence (Lot 6, Escondido 
Tract No. 369-R Map No. 011071), to himself; as trustee of the Cassidy Famiiy Trust, and an 
undivided one-haiftenancy in common interest in the property to his wife, Marjorye R Rogers, as 
trustee of the Suvivof s Trust of the Rogers Family Trust; to be held as by the two trusts as 
tenants in common. Tenants in common, like joint tenants, have an equal right to possession of 
the entire property, akhough they own oniy part of the property. (16 Cal Jur 3d (Rev) Costs 3 
21). The deed further states that each party is granted a life estate in the residence as set forth in 
the “life estate agreement attached hereto and incorporated herein.” As in the previous case, 
Mr. Cassidy has apparently created a vaiid trust by decking that he holds the property as trustee, 
_and signing a deed of real property. (Probate Code $9 15200(a), 15206(a)) 

The “Life Estate Agreement,” executed by Robert Freeman Cassidy, as Trustee of the 
Cassidy Family Trust and Majotye K. Rogers, as Trustee for the Rogers FamiIy Trust, is to be 
rescinded in the. event of a divorce, and provides that upon the death of Robert Freeman Cassidy 
or Marjorye K. Rogers, the survivor shall have a life estate in the residence, subject to the 
condition that the survivor continue to live there. In this case, Mr. Cassidy and Ms. Rogers have 
agreed that if the surviving spouse ceases to live in the residence for six consecutive months or 
longer, the life estate of the surviving spouse will terminate. Thus, a change in ownership of the 
tenancy in common interests witi occur upon termination of the life estate either upon this 
condition not being met or upon the death of the surviving spouse, subject to a Section 63 
exciusion from change in ownership or a posstble Section 63.1 exclusion Tom change in 
ownership, depending upon the circumstances. (Section 62(e)); Property Tax Ruie 462.060 (a); 
Estate of Smvthe, p. 343). 

A life estate is created where the transferor expresses the intent to convey to the transferee 
a tight to possess, use, or enjoy property for the period of the transferee’s life or the life of 
another (Bernal v. Wade ( 1873) 46 Cal. 663). Nonetheless, a lie estate may terminate on the 
happening of a condition or on the breach of a condition prescribed by the creator of the estate as 
a limitation on its com.inuance. (30 Cal Jur 3d (Rev), Enforcement of Judgments 0 22; see also 
Re Estate of Reinhardt (1887) 74 Cal. 365). Such conditions do not invalidate the grant of the 
life estate which, as in the case of any other f&hold estate, can provide for a termination upon 
the occurrence of a certain event such as for failure to reside on the premises. Q’avlor v. 
McCowen (1908) 154 Cal. 798; 30 Cal Jur (Rev) Enforcement of Judgments $22). Further, 
staff has been of the view that the granting of a life estate subject to conditions, which, if they 
ocaq will terminate the estate is nevertheless a change in ownership. (Eisenktuer Letter, dated 

. June 30, 1983, annotated in Property Taxes Law Guide, Volume III, 220.0236). 

Mr. Cassidy, as grantor, conveyed the undivided interest in the residence to the Cassidy 
‘Family Trust, with himseifas trustee. This transfer would have constituted a change in ownerstip 
(Section 60) that could have been excluded fkom change in ownership if the trust were revocable 
or if he were the present beneficiary of the trust. (Section 62(d) and Property Tax Rule 462.160 
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@)UM2D. Mr. C ass1 y ‘d ai so conveyed the undivided interest in the residence in trust to his wife,. 
as trustee of a trust. This transferals0 was a change in ownership (Section 60) that could have 
been excluded. fkom change in ownership as an interspousal transfer under subdivision (g)( 1) of 
section 2 of Article XIIIA of the Constitution and Section 63 (a), which takes precedence over ail 
other change in ownership provisions of the code. (See also Property Tax Rule 462.160 (b)(4)). 

As to the life estate aspect; the creation of a lie estate for a spouse constitutes a change in 
ownership even though the estate is to terminate upon the specified condition;’ that creation aiso 
can be exciudable from change in ownership as an interspousal transfer. (Section 63) ils Robert 
Cassidy has created a life estate in the residence held by their respective trusts in tenancies in 
common, the surviving spouse will remain the beneficial owner of his or her life estate, with legal 
title continuing to be held by the two trusts, each holding a one-halfundivided tenancy in common 
interest for the remainder beneficiaries. Ifthe surviving spouse faiIs to meet the residency 
condition or upon the death of the surviving spouse, the lie estate will terminate. Upon 
termination of the liie estate, a change in ownership will occur of the residence held by the two 
trusts, each trust holding an undivided one-halftenancy in common interest. (Sections 60,61(f), 
Property Tax Rule 462.06O(a)( 1)). Ifthe remainder beneficiaries designated by Robert Cassidy 
and Marjorye Rogers in their respective trusts are chiidren and/or a spouse, the change in 
ownership occurring upon the termination of the We estate may be excluded. (Sections 63.1 and 
63). 

, 

Samnle B, 

Beverly Law created a joint tenancy in herself and Claude Allen Pigs aka Claude Allen 
Law, in her residence, pursuant to a grant deed dated October 8, 1991, which constituted a. 
change in ownership. (Sections 60 and 61(d), 65(a)). The deed does not-indicate whether Claude 
Law is the husband or son ofBeverly Law. As joint tenants, each owned an undivided half 
interest in the property with right of survivor-ship. The creation, transfer or termination solely 
between spouses of any coowner’s interest is excluded Tom change in ownership as an 
interspousal transfer under Section 63(d). Assuming that Claude Law is the husband of Beveriy 
Law, her creation or transfer of a joint tenancy to him is excluded from change in ownership as an 
interspousai transfer under Section 63 (d). Further, the subsequent termination of Claude Law’s 
joint tenancy interest upon Beverly Law’stransfer of her undivided half interest in the joint 
tenancy into trust., also is excluded from change in ownership as an interspousai transfer under 
Section 63(d), which Section 63, as discussed previously, takes precedence over ail other change 
in ownership provisions. As you are aware, if Claude Law is a son of Beverly Law, the parent- . 

child exciusion available in Section 63.1 would be applicable to Beverly Law’s creation and/or 
termination of the joint tenancy interest in Claude. 

‘, . The creation of a joint tenancy interest may also be excluded from change in ownership if 
the transferor is one of the joint tenants after a joint tenancy is created. (Sections 62(f) and 65(b) 
and Property Tax Rule 462.040 @)( 1)). Thus, if Claude Law is unrelated to Beverly Law, the 
creation of a joint tenancy interest also is exdudable f?om change in ownership because Beverly 
Law is a transferor who was one of the joint tenants after the joint tenancy is created. As such., 
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Beverly Law became an original transferorfcjrpurposes of determining the property to be 
reappraised upon subsequent transf&s. (Section 65(b); Property Tax Rule 462040 @)( 1)) 

Subsequently, pursuant to a grant deed datedAugust 14, 1995, Beveriy Law, as the 
grant&, conveys to the Beverly Law Family Tiust, her one-half interest in the same property as 
above. As discussed previously, a.trust in real property can be created by a deed that is signed by 
the grantor. (Probate Code $15206(a) The transferofBeveriy Law’s joint tenancy interest in the 
real property into the trust by the deed dated August 14, 1995, terminates the joint tenancy, 
resulting in the property being held as a tenancy in common by the Beverly Law FamiIy Trust and 
by Claude Law, with each holding an undivided one-half interest. The termination of the joint 
tenancy caused by Bevexiy Law’s transfer of her joint tenancy interest into the Beveriy Law 
Family Trust constitutes a change in ownership of the property transferred, subject to any 

-applicable exclusions from change in ownership. (Sections 60, 61(d) and 65(a)). 

Adeed, which purports to convey an entire fee interest in land in which the grantor owns 
only an undivided halfinterest, is not void, but passes whatever interest the grantor has. Stark v. 
Barrett (1860) 15 Cal. 361,368. Further, one joint tenant can transfer his share in the property 
without the consent of the other (Riddle v. Harmon (1980) 102 Cai.App.3d 524, 527), and where 
he or she attempts to convey the whole property, the conveyance is not void, but mereiy operates 
to transfer his or her interest; Handv v. Shiells (1987) 190 Cal. App.3d 512, 517) As such, the 
joint tenancy interest heid by Claude Law that has become an undivided one-halftenancy in 
common interest has not been conveyed into the Beverly Law Family Trust. 

The grant deed states that-Beveriy Law is the grantor and beneficiary of a revocable trust. 
Beverly Law’s transfer of her real property interest to the trust is exduded f?om change in 
ownership as a transfer of property to a revocable trust under Section 62(d). Assuming that Ms. 
Law is the sole present beneficiary of the Beverly Law Family Trust, then she is the beneficial 
owner of an undivided one-half tenancy in common interest in the property held in trust, and Mr. 
Law is the owner of an undivided one-halftenancy in common interest in the property. As such, 
the termination of the joint tenancy interests and the creation of the tenancy in common interests 
constitute a change in ownership of the undivided one-half tenancy in common interest &I the 
residence received by Claude Law (Sections 60 and 61(d) and (e)), subject to any applicable 
exclusions from change in ownership. 

We note that since you have not provide any copies of the pertinent trust documents for 
the property transfers in samples A and B, this discussion is based entirely on the f&s presented 
herein. If the trust documents or other pertinent documents vary f?om the assumptions set out, 
.our conclusions may not appIy. 
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With resuect to the transfers ofreal urooertv into trusts. as reuresented bv the 
documents in samoles C and D. YOU state that vou do not believe that an “abstract 
of trust? can be used to convey nrooertv into a trust. 

Samde C. 

The “abstract oftrust,” consists of seiected pages of the actual Trust Declaration ofthe 
Donna I;. Brooks Trust that discuss the powers of the trustor and trustee and is signed by Ms. 
Brooks as both trustor and trustee. The first page states that “the provisions are found in the 
Trust De&ration and may be relied upon as a correct abbreviated statement of the operation of 
the trust during the lifetime of the trustor...” An abstract of trust is, as indicated, an abbreviated 
statement or summary of the trust provisions, and as such, the document does not serve to 
actually transfer property, as you have concluded. The abstract of.trust indicates that that the 
Donna L. Brooks Trust holds two properties (5411 Bahia Lane in La Jolla and 8515 Chole Ave. 
in La Mesa California). The California Probate Code requires actual transfer of the properties by 
the owner to a trustee. (Section 15200(b)) Since your office apparently was not provided with a 
copy of a deed or deeds executed to transfer these properties into trust, you would have to 
ascertain if a valid transfer or transfers have occurred. Assuming the subject properties held by 
the Donna L. Brooks Trust were previously the sole separate properties of Donna Brooks and 
were effectiveiy transferred by deed into the trust, with Donna Brooks as the present beneficiary, 
the transfers couid be exciuded from change in ownership under Section 62(d), since the trust is 
revocable and she is a present beneficiary of the trust. 

It would appear from the abstract of trust that Ms. Brooks has created a trust under the 
laws of this state, which provide that a trust can be created by the property owner decking that 
she holds the property as trustee. (Probate Code Section 15200(a)). Further, she has recorded 
the abstract of trust in the county recorder’s office in San Diego County where the subject 
properties are located. The recording of the abstract of trust merely provides notice of the trust 
ownership of the subject properties. As discussed previously, Probate Code Section 15210 
provides that a trust that relates to real property may be recorded in the county recorder’s office 
in the county where the property is located, however, the statute does not require that the entire 
trust document be liled with the recorder’s office. 

As discussed previously, the abstract of trust states that Ms. Brooks is the trustor of a. 
revocable trust in which she also is the trustee. The document also states that as trustor, she is 
entitled to receive the income from the trust and to invade the principai, which also makes her a 
beneficiary. Assuming the provisions of the abstract of trust are a correct statement of the actual 
:Trust De&ration, as indicated, there would be a merger of equitable and legal title in Ms. 
Brooks, which would cause the trust to terminate, uniess the De&ration of Trust provides for 
one or more successor beneficiaries after her death. (Probate Code $15209(a)). 
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Samule D.. Deciaration of Trust. 

Paul and Doris Seramur; as Trustors/trustees; have recorded with the San Diego County 
Recorder’s office, a “Dechuation of Trust;" which is an actual trust document; rather than an. 
abst.ra& of trust: Thus, under state law, the Seramurs have created a trust by declaring that they 
hold the property as trustees. (Probate Code Section 15200(a)) The subject of the trust- 
document apparently is the residence of the Seramurs, Coronado Point condominium #201, 1101 
1st St. in the City of Coronado. However, the De&ration of Trust did not serve to transfer-the 
residence from the Seramurs into the trust, as you have concluded. As previously discussed, the. 
Probate Code requires the actual transfer of the property by the owner to another person as 
trustee. (Section 15200(b)) In this case, the Seramurs state in the “Legal Contractuai 
Agreement” that they intended to quitciaim the property to the trust, which would be a transfer 

om the Seramurs to the Seramurs, as trustees. Review of recordings in the recorder’s office in 
San Diego County would disciose a recorded quit ciaim deed. 

The Declaration of Trust indicates that the trust is revocable (paragraph 10) and has an 
addendum attached, “Schedule A,” which identifies the equity interests of the beneficiaries on 
page 4 and contains a “legai contractual agreement” on page 5. The provisions of Schedule A 
indicate that the Seramurs have a contract with Mr. Carison, who has been an investor, 
purchasing equity in the condominium. The agreement states that Mr; Carlson has made an 
irrevocable assignment of his Safeco Insurance Annuity to the Seramurs for their use in exchange 
for an equity interest in the condominium. A contract to purchase equity in the condominium 
between the Seramurs, as trustees and Mr; Cat&on, however, does not necessarily create a trust 
relationship, and may not be within the trust purpose. 

“Tbe payment of money may create either a debt or a trust, depending on the 
intention of the parties. Ifthe intention is that-the money must be kept or used a. 
separate fund for the benefit of the payor or a third person, a trust is created. 
However, if the intention is that the person receiving the money is to have the 
unrestricted use of it, being liable to pay a similar amountwhether with or without 
interest to the payor or a third person, a debt is created.” (60 Cal Jur 3d (Rev) 
Trusts 6 3) 

Thus, it is the Assessor’s responsibility to determine if the relationship between the 
Seramurs and Caxison is that of trustees and beneficiary or that of creditors and debtor, or if the 
Seramurs and Mr. Carison are co-investors in the property. Additional information from the 
Seramurs is required to determine if the facts in this situation constitute a debt or a trust. 

. Accordingly, if a trust relationship exists as to moneys received by the Seramurs from Carlson, a. 
f valid trust purpose exists. Nonetheless, a trust reiationship does exist as to the condominium held 

in trnst, between the Seramurs as trustees and present beneficiaries and their designated remainder 
beneficiaries, the Serarnurs’ sons and Ralph B. Kimball, which provides a valid trust purpose. 

Finally, if there has been a valid transfer of the Seramurs’ residence into the trust, by 
execution of a quitclaim deed, this transfer of real property has not resulted in a change in 
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ownership because the trust is revocable and the tramf&or~, Paul and.Doris Seramur, are the 
present beneficiaries, since they apparently reside at the condominium. (Section 62(d)) 

We hope this letter has been responsive to your inquiry. The views expressed in this Ietter 
are only advisory in nature; they represent the analysis of the legal &of the Board based on 
present law and.the facts set forth herein, and are not binding on any person or public entity. 

. Sincerely, 

MAGao 

cc: L Mr. James Soee&&QQk3 __ 
Mr. Dick Johnson, MK:64, 
Mr. Gene Palmer, ME64 
Ms. Jennifer Willis, ME70 

Maly Ann Alonzo v 

Tax Counsel 


